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CARL SON, JUSTICE, FOR THE COURT:
1.  Themoation for renearing isgranted. The origind opinions are withdrawn, and these opinions are

subdtituted therefor.!

While we grant the motion for rehearing, by order handed down this day in conjunction with this
opinion, we have found certain parties and counsd in violation of M.R.A.P. 40(c) which providesfor the
griking of any language which isdisrespectful toward either appellate court. This Rule further providesfor



STATEMENT OF THE CASE
2.  Thsisawrongful degth case involving the medicd trestment provided to Jason Taylor Moore
(Taylor) by Dr. Water W. Eckman (Dr. Eckman), the Aurora Spine CentersMissssppi, Inc. (Aurora),
and North Missssippi Medicd Center (NMMC).
13.  Ontheevening of February 20, 1999, Taylor fdl inamovietheater, sudaining ahead injury inthe
fdl. He then went to NMMC for treatment by the on-cdl physdan, Dr. Eckman. On March 20, 2000,
LindaMichdle Mooare (Michdle), Taylor'swife, filed suit againgt Dr. Eckman, Auroraand NMMC both
individudly and asthe consarvator of theestate of Taylor inthe Circuit Court of Lee County. Thecomplaint
dleged persond injury to Taylor and Michdlein connection to the trestment provided to Taylor. On May
19, 2000, Taylor died; thus on Augug 24, 2000, an amended complaint was filed on behdf of Michdle
and thewrongful deeth benefidaries of Taylor for dleged negligence resuiiting in the degth of Taylor.
. OnFebruary 12-26, 2002, atrid was conducted, and the jury returned a verdict in favor of
Michdle and thewrongful desth bendficiariesof Taylor for $6 million. Thejury determined thet Dr. Eckman
and Aurora were 60% liable and NMMC was 40% ligble. On March 4, 2002, afind judgment was
entered by thetrid court. Dr. Eckman and Aurorafiled amation for judgment notwithstanding the verdict,
or, inthedternaive, amoation for new trid. Thetrid court denied themation without ahearing. Dr. Eckman
and Auroratimdy filed their gpped to this Court. Finding reversble error, wereverse thejudgment of the
Circuit Court of Lee County and remand this case for anew trid.

FACTS

appropriate action by the appellate court. While zedous advocacy is appropriate and certainly
encouraged, expressed disrespect or contempt for either appellate court by any party dissatisfied with an
appelate court decision is absolutely sanctionable and will not be tolerated in the future.
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. OnFeoruary 20, 1999, while a the movies, Taylor went to the bathroom and gpparently dipped
or fell and struck his heed. He wandered out of the theeter and drove away in his car. Michdle, Taylor's
wife, could not find him and caled him on his cdl phone Taylor seemed confused, but she eventualy
directed Taylor to the emergency room. Dr. Peters, an emergency room doctor, ordered a computer
tomography, ak.a CT or ca scan, to be parformed on Taylor. The CT scan showed somebleedinginthe
frontal lobe. Neurologicd checks and vitd 9gnswere ordered every two hours.

6. At goproximatey 2:00 p.m. on February 21, 1999, Taylor began to complain of nausea and
headaches even though his pain medication hed been increesed.  Dr. Carl Hausr, Michdlles expart
witness, tedtified that bath these complaints dong with increased blood pressure were Sgnificant. Taylor
had been diagnosad with hypertengon afew years before and took medication for the condition. At 6:00
p.m. hisblood pressure was 150/98, and a 170/110 two hours later. The nurses informed Dr. Eckmen
about the increased blood pressure, and Dr. Eckman directed the nursesto give Taylor hisblood pressure
medicine

7.  Taylor was given Monopril, his usud blood pressure medicine, just before 7:00 p.m. Ingteed of
lowering his blood pressure, the medical records indicated that his blood pressure increased. By 8 pm.

Taylor'sblood pressure was 170/110, and two hours later it was 172/124. The records indicated that
aound 10:30 p.m. the nurses natified Dr. Eckmen that Taylor had what he described as the word
headache that he had ever had and of Taylor'sincreased blood pressure. Dr. Eckman ordered that Tawin
and Codeine be given dternady.

8.  Dr. Eckman dgaed that he requested that the emergency room physcian admit Taylor to the

hospita about 2:00 am. and to make a written request for the neurologica checks on him. Dr. Eckmen



thensaw Taylor about 7:00 or 8:00 am that samemorning. During thevist Dr. Eckman collected Taylor's
medicd higory, performed agenerd physica exam, and addaled neurologica exam. Other then suffering
from aheedache, Taylor gppeared to bein normd condition. The next time that Dr. Eckman saw Taylor
was after his cardiac arrest. Prior to the arest, Dr. Eckman had a few teephone conversations with the
hospital gaff about Taylor's condition. Dr. Eckman Sated that prior to the arrest, he had not heard from
the nurang gaff Snce about 10:00 to 10:30 p.m. the previous night.

19.  Oncross-examinaion Dr. Hauser dated thet from Taylor'sinitid admisson at 11:00 p.m. Saturday
night to 10:00 p.m. Sunday, there was no dedline in his Glasgow Coma Score or his neurologicd datus.
A normd neurologicad check indudes weking a patient from degp and checking thar levd of
consciousness, pupils, speech, orientation to person, place and time, and strength. Dr. Hauser opined thet
the nurang daff peformed gopropriate neurologicd assessments from Taylor's presentation to the
emergency room at 10:30 p.m. on February 20 through gpproximately 10:30 p.m. on February 21. Dr.
Hauser dated that there were no documented neurological checks performed by the nuraing Saff between
10:00 p.m. and 6:00 am. (February 21-22) that sufficently complied with the sandard of carefor nurses.
Dr. Haus dated that hed the neurologica checks been adequatdly performed by the nurang saff then
Taylor's changes would have been discovered, the doctor could have been cdled and provided surgica
care, the arrest and brain damage would have been avoided, and his deeth would have been prevented as
well. The hematoma accumulated over a 30-hour period.

110.  When Dr. Eckman was contacted by the gaff, he gave no orders for surgery but, ordered aCT
scan. Around noon, an angiogram was ordered, and it indicated that the blood supply to the brain was

intact. An operation was subsequently performed on February 23, 1999.



DISCUSSION

l. WHETHER THE TRIAL COURT ERRED BY DENYING THE
SUPERSEDING CAUSE JURY INSTRUCTION (D1-12)
REQUESTED BY DR. ECKMAN.

111.  Itiswdl-etablished law that adefendant isentitled to have thejury indructed on histheory of the

case. Coho Resources, Inc. v. McCarthy, 829 So.2d 1, 23 (Miss 2002) (citing Higginsv. State,

725 S0. 2d 220, 223 (Miss 1998)). However, a court may refuse a jury indruction which "incorrectly

datesthe law, isfarly covered dsawherein theindructions, or iswithout foundetionin theevidence™ 1d.

This Court will not reverse the verdict of the jury if thet jury was fully and fairly indructed by the other

indructions. 1 d.

112.  Dr. Eckman's proposed jury ingtruction on superseding cause, DI-12, reed asfollows

A supersading causeis an independent and unforseen act by athird personwhich
fallows the Defendant's negligence, if any you should find, and which is the subgtantiad
factor in causng the injuries dleged by the Plaintiff. A superseding cause becomes the
proximate cause for the Rlaintiff's adleged injuries and the Defendant's negligence is a
remote cause for which he is nat lisble Thus, if you find from a preponderance of the
evidencein this cause that Dr. Eckman was negligent in his care and trestment of Taylor
Moore on February 21, 1999, but that an independent and unforseen act by a third
person, namdy the dleged fallure of nurang personnd at the North Missssppl Medicd
Center to meet the landard of care with repect to the nuraing care provided to Moore
on February 21 and 22, 1999, followed Dr. Eckman's negligence, if any, and was a
subgtantid factor in causing Mr. Moorés neurologicd injuries and subssquent desth, then
Dr. Eckmenisnat ligble for theinjuries proximatdy resulting from the supersading cause,
and your verdict shdl be for the Defendants, Dr. Eckman and Aurora Spine Centers-
Missssppi, Inc.

Counsd for Michdlle objected to thisingtruction stating that superseding causewas not a issue; therefore,
thetrid judgerefused thisingructionwhich properly stated thelaw of superseding cause. However, counsd

for Dr. Eckman, responding for the record, Sated:



MR. D. UPCHURCH: Wewould urge, cartainly recognizethe Court'sruling onthat, but
for the record would gate that on behdf of Dr. Eckman, wethink
thet isanappropriate indruction and, in particular given the
testimony of Dr. Carl Hauser withregardtothealleged
deviations from the standard of care from nursing
personnel on-- onthe -- on February 21, 1999, and into the
early morning hoursof February 22nd, 1999. And giventhe-- the
caethat Dr. Hauser set out againg the hospitd we bdieve thet
would be a proper indruction.

(empheds added).

113.  Dr. Eckmanarguesthat the supersading causeissuerevolvesaround the neurological checkswhich
were to be paformed by the nurang personnd a& NMMC. Dr. Eckmean tedtified thet when he admitted
Taylor to the hospitd, he ordered the nurang personnd to perform neurologica checks on Taylor every
two hours. Michdlesexpert, Carl Hauser, M.D., tetified that Dr. Eckman's order was gppropriate, and
Michedllesneurologica expert, HoraceNordl, M.D., agresd with Dr. Hauser'sassessment. Michdlefurther
put on proof that the nurang personnd & NMMC failed to perform appropriately those neurologicd
checkson Taylor as ordered by Dr. Eckman.

14.  Although Michdle offered evidence that the nurang parsonnd a& NMMC was negligent in thar
trestment of her husband, Michdle contends that Dr. Eckman wias negligent before, during and after any
negligence by thenurang personnd. Michdleargues Dr. Eckman wasnegligantinfalling torespondto cdls
madeto him by the nurang personnd regarding Taylor. However, Dr. Eckman tedlified thet thelagt phone
cdl he recaived was a 10:30 p.m. on the night of February 21, 1999, wherein the nurang personne
informed him that Taylor'sneurologicd gatuswas norma. Hewas not contacted again until 6:00 am. on

February 22, 1999. During that seven and one-haf hour timelgpse, the nuraing personnd, upon ordersby



Dr. Eckman, should have performed a least four other neurologica checks on Taylor, but, according to
the tesimony of Michdlés own expert withesses, they falled to do so.

115.  Althoughthesupersading causeingruction wasnot granted by thetrid judge, other jury indructions
regarding nurang personnd failing to follow the proper sandard of care were given. Jury Indruction No.
29, offered by plantiff, reed:

If you find from a preponderance of the evidence in this case thet the nurang
personnd providing medica care and trestment to Jason Taylor Moore on February 21
and 22, 1999, falled to properly monitor, assess, and take action ashismedica condition
required; thet thisfallure, if any, condituted negligence, asthat term is defined dsewhere
in these indructions, and that that negligence, if any, proximately cause or
contributed to causeinjuryto and the eventual death to Jason Taylor Moore,
then you should return averdict in favor of the Moore Family againgt North Missssppi
Medica Center, and assess their dameages.

(emphedis added). Jury Indruction No. 30, dso offered by plaintiff, reed:

If you find from a preponderance of the evidence in this case that the nurang
personnd a North Missssppi Medica Center failed to conduct gppropriate neurologica
checks on Jason Taylor Moore during the early morning hours on February 22, 1999, as
ordered by Dr. Eckman; tha the falure of the nurses to paform gopropriate
neurologica checks condiituted negligence as that term is defined dsawhere in these
ingructions; andthat this negligence, if any, proximately caused, or contributed
to cause, injury or damage to Mr. Moore and his eventual death, then you
should return averdict in favor of the Moore Family agangt North Missssppi Medicd
Center.

(empheds added). However, thesetwo jury indructions, aong with the other indructions given to thejury,
did nat properly indruct the jury asto Dr. Eckman's theory of the case regarding superseding cause

116.  Pursuant to Jury Ingruction No. 32, whichwasaninterrogatory indruction, thejury found NMMC
to be negligent in a manner which proximatdy caused or contributed to the injury and deeth of Taylor

Moore and found NMMC to beforty percent (40%) & fault. Therefore, it isdear thet the jury found thet



the nurang personnd negligently performed their duties, such as conducting proper neurologica checksas
ordered by Dr. Eckman, thus the superseding cause indruction was within the bounds of the evidence
presented a thetrid.

117.  [T]hisCourt has Sated:
[T]hat negligence which merdly furnished the condiition or cccasion upon
which injuries are recaived, but does nat put in mation the agency by or
throughwhich theinjuriesareinflicted, isnot the proximete cause thereof.
Robison v. McDowell, 247 So.2d 686, 688 (Miss. 1971). See also, Hoke v.
Holcombe, 186 So.2d 474, 477 (Miss. 1966); Mississippi City Lines, Inc. v.
Bullock, 194 Miss. 630, 640, 13 So.2d 34, 36 (1943).

However, if an antecedent negligent act putsin motion anagency which continues
in operation until an injury occurs it would gppear to be more like a second proximate
cause than aremote and unactionable cause.

Blackmon v. Payne, 510 S0.2d 483, 487 (Miss. 1987) (emphasis added).
118. InMississippi CityLinesv.Bullock, 194 Miss. 630, 639, 13 So.2d 34, 36 (1943), thisCourt
dated:

Although one may be negligent, yet if ancther, acting independently and
voluntarily, putsin motion anather and intervening cause which efficiently
thenceleadsin unbroken ssquenceto theinjury, thelater isthe proximeate
cause and the arigind negligenceis relegeated to the pogtion of aremote
and, therefore, anon-actionablecause. Negligencewhich merdly furnishes
the condition or occagon upon whichinjuries are received, but does not
put in mation the agency by or through which the injuries are inflicted, is
not the proximate cause thereof. The quedtion is, did the facts condtitute
asuccesson of events s linked together asto make anaturad whole, or
was there some new and independent cause intervening between the

dleged wrong and the injury?
See also Touche Ross & Co. v. Commercial Union Ins. Co., 514 So.2d 315, 323-24 (Miss.
1987); Saucier v. Walker, 203 So.2d 299, 305 (Miss. 1967); Hoke v. W.L. Holcomb & Assocs.,,

Inc., 186 S0.2d 474, 477 (Miss. 1966).



119.  Both Dr. Eckman and plantiff presented evidence thet the negligence of the nurang personnd of
NMMC contributed to the deeth of Taylor Moore. The jury mugt be ingructed on dl materid issues
presented in evidence. Tharefore, the trid court ered in refusng Dr. Eckman's superseding cause
ingructionand, thus, denied Dr. Eckman hisright to have histheory of the case properly presented to the
jury.

. WHETHER THE TRIAL COURT ERRED BY ADMITTING
PHOTOGRAPHSAND TWO DAY IN THE LIFE VIDEOS.

120. Theadmisson of phatographs and mation picturesis amatter for the sound discretion of thetrid
court, and that court is afforded wide lditudein exerasng thisdiscretion. Niles v. Sanders, 218 So.2d
428, 432 (Miss. 1969); Marr v. Nichols, 208 So.2d 770, 773 (Miss. 1968). See also Butler v.
Chrestman, 264 So.2d 812, 816 (Miss. 1972).
121. Day-inthelife videos are usad in "persond injury and medical mapractice casesto demondrate
to thejury the daly adtivitiesof the plaintiff, goedfic limitationsthet the plaintiff encounters, or the plantiff's
physcd trestment or thergpy.” Jane A. Kdinski, Juror s at the Movies: Day-in-the-Life Videosas
Effective Evidentiary Tool or Unfairly Prejudicial Device?, 27 Suffolk U.L. Rev. 789, 796
(1993)." Inits purest form, a D[ay-]I[n-the-]L[ife] video will begin as the injured

party awakens and continues until he/she has gone to desp. In actudity,

aD[ay-]I[n-the-]L[ife] video presentedin court condstsof goproximatey

fifteen to twenty minutes of edited tgpe which portrays limited ssgments

of daly adtivities" J. Ric Gass, Defending against Day In the Life

Videos, 432 PLI/Lit 143, 148 (1992).



7122.  InButler,an8 mmmoviefilmwhich" depicted an agonizing period during (the plaintiff's) recovery”
wasVviewed by thejury asevidence of her pain and suffering. This Court reversed and remanded the case,
holding thet:
Where the only purpose of photogrgphsisto influence and prgudice the jury they should
be exduded, but where they visualize the injury at a stage subsequent to the
accident, they may nat beexduded soldy becausethey may containemoationd overtones
Jensen v. South Adams County Water and Sanitation District, 149 Colo. 102,
368 P.2d 209 (1962), and Godvig v. Lopez, 185 Ore. 301, 202 P.2d 935 (1949) .

Cautionagain isdated to trid judgesto preview such evidenceto determineits probative
vaueasagand itsprgudidd effectsupon ajury.

Butler, 264 So. 2d a 816 (emphasisadded). In Trapp v. Cayson, 471 So.2d 375, 380 (Miss. 1985),
after determining the video had probative vaue and would be of assstance to the jury, the trid judge
dlowed aone hour and twenty minute video to be viewed by thejury.
Thefilm depicted various adtivities of Cayson, Such aswaking up and moving from bed to
whedchair, ataching a catheter goparatus for urination, bowe evacuation procedures in
the bathroom, taking a shower, dressing, eating bregkfadt, brushing teeth and shaving,
exerasngina'dand-up, opening mail with histeeth, moving about the house and kitchen,
adriving avan, emptying alegon of urine, getting undressed and going to bed. The narration
of thefilm by Cayson condged of explaining what he was doing in the film.
I d. & 381. In Jesco, Inc. v. Shannon, 451 S0.2d 694 (Miss. 1984), the jury was dlowed to watch a
filmaf normal burn treetment procedureswhich was subgtantialy the sametrestment received by Shannon.
This Court uphdld thetrid court's ruling finding no abuse of discretion. | d. at 702.
123. Courts of other jurisdictions have dedlt with the issue of the prgudida neture of day-intherlife
videos and have frequently admitted them into evidence. In Grimes v. Employers Mutual Liability

Ins. Co., 73F.R.D. 607 (D. Alaska1977), Thomas|. Grimes, whowasinjured in anindudtria accident,
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atempted to admit afilm depicting himsdf performing severd daily adtivities and conducting dinicd teds
Thefilm dso contained scenes of Grimes a home with his daughter and quadriplegic brother, who were
not partiesto the lawvsuit. Employers Mutud objected to the admissihility of the tape on severd grounds
induding the tape was irrdevant, unduly prgudidd, and cumulaive The court hed:

The scenes of the plaintiff with his daughter and with his quadriplegic

brother serve little purpose other than to create sympathy for the plaintiff.

The prgudicd effect of these scenes outweighs the probative vaue of the evidence. In

contragt, the ather scenes of the plantiff performing daily functions and the film of the

plantff performing clinical tests have a probative vaue greater than any prgudice

which might result. Thefilmsilludrate better than words, the impact the injury had onthe

plantff'slifein terms of pain and suffering and loss of enjoyment of life
| d. a 610 (emphasis added).
724. InJonesv. City of Los Angeles, 20 Ca.App.4th 436, 442, 24 Cd. Rptr. 2d 528 (C4d. Ct.
App. 1993), the trid court found thet the day-in-the-life video sought to be introduced by Jones was
"rdevant and materid to Joness medicd trestment and to an underdanding of her daily life” The court of
goped dfirmed the judgment of thetrid court halding:

The videotgpe was rdevant on the issue of damages. The videotape was highly probetive

of the extent of Ms Joness injuries and grgphicaly demondrated her need for condant

medicd atention in a manner ord testimony could not convey. It dso had subgtantid
probative vaue on the extent of Ms. Joness pain and suffering and was therefore hd pful

to the jury in caculaing gopropriate damages

Id. at 442.
125. InBannister v. Town of Noble, Okl. 812 F.2d 1265 (10th Cir. 1987), Bannigter, who was

rendered apargplegic duetoinjuriessustained in an automobile accident, introduced aday-in-the-lifevideo

to show how he had adapted to his injury and how his pargplegia hed affected his everyday life. In its
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andyss concerning the admissihility of the videotape, the court outlined a number of issues atrid judge
should condder prior to admitting such afilm.

126. Thecourt firg dated the day-inthe-life video must "farly represent[] the facts with repect to the
impact of theinjuriesonthe plaintiff'sday-to-day activities™ 1 d. a 1269 (dting Bol stridge v. Cent. Me.
Power Co., 621 F. Supp. 1202, 1203 (D. Me. 1985)). A typica day-in-the-life video would not depict
avictim peforming improbable tasks. Bannister, 812 F.2d at 1269. Inorder for the video to havethe
leest amount of prgudicid vaue, the video mugt portray ordinary, day-to-day Stuations. | d.

727.  Secondly, the court found that if "'a plaintiff is awvare of being videotaped for [the purpose of
litigetion, it] islikdly to cause sdf-sarving behavior, conscioudy or athewise™ 1 d. (quating Bolstridge,
621 F. Supp. a 1203 (citing Haley v. Byers Transp. Co., 414 SW.2d 777, 780 (Mo. 1967))).
Although this is inevitable to some extent, the court cautioned againg the admisson of such evidence.
Bannister, 812 F.2d at 1269.

128. Next, the court determined that "a jury will better remember, and thus give gregter weight to,
evidence presented in afilm as opposed to more conventiondly didited tesimony.” 1d. The court again
cautioned other courts in recognizing this legitimate concern when determining the prgudicd effect of a
day-inthelife video. | d.

129. Andly, thecourt dated thet effective cross-examingionislog with day-inthe-lifevideos | d. This
concern could be lessened if the victim could be cross-examined @ trid regarding the film; however, the
possihility thet afilm will be prgudicid is Sgnificantly increased when the subject of thet film can not be

cross-examined a trid. 1 d. at 1269-70.
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130. Theabove-cited cases where this Court and courtsin other jurisdictionsaffirmed theadmisshility
of day-inthelife videosaredl amilar inthet they truly depicted scenesfromaday inthelife’ of thevicim.
The videos dlowed the trier of fact to see how the victim's life had been changed by ther injuries
However, due to ther extreme prgudicid nature, the mgority of the photogrgphs and scenes from the
videos admitted by the trid court in the case sub judice fall in the same category of those cases reversed
and remanded for new trids.
131.  Of coursg infinding eror in the admisshility of certain photographs and videos in today’s case,
we do filter these evidentiary issues through Miss R. Evid. 403 which dates
Although rdlevant, evidence may be exduded if its probative vdue is subdantidly
outweighed by the danger of unfar prgudice, confuson of the issues, or mideading the
jury, or by consderations of undue dday, wagte of time, or needless presentation of
cumulative evidence
We have hdd thet the admission of evidenceiswdl within the sound discretion of thetrid court, subject
to reversd on goped only if there be an abuse of that discretion. 111, Cent. R.R. v. Gandy, 750 So.2d
527, 531 (Miss 1999) (citing Miss. Transp. Comm’n v. Fires, 693 So.2d 917, 920 (Miss. 1997);
Terrain Enters., Inc. v. Mockbee, 654 So.2d 1122, 1128 (Miss. 1995)). Prior to the judicid
enactment of our Missssppi Rules of Evidence, which took effect on January 1, 1986, we rdlied on our
nuMerous casesto detlerminetheadmissihility of evidence. Theresuiting codification il Ieftintact thelong-
danding abuse of discretion standard for gppelate review of atrid court’'s decison concerning the
admissibility of evidence
132. Demondrdive evidence hasevolved from il photogrgphs, to films, color dides, videotgpes, and

computer-generated demondrations. However, the dandard isthe same. The trid judge must exerdse
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sound discretion in determining whether the proffered evidence is rdevant under Miss R. Evid. 401 and
even if rdevant, whether such rdevant evidenceisadmissble goplying theMiss R. Evid. 403 criteria Our
learned trid judges are the gatekegpers, nat only in determining the admissihility of expert tetimony under
Miss R. Bvid. 702, but dsoin fairly determining the admissihility of al proffered evidence both under the
Missssppi Rules of Evidence and the subseguent case law interpreting these Rules

133.  Inthepresent case, Michdlewas dlowed to introduce two day-inthe-life videos Thefirg video,
which was shown during Michdlles testimony, depicts gill wedding pictures and pictures of Taylor's
Sepson, who isnot aparty to this lawsuit, a a graduation ceremony and abdl game. While the wedding
picturesmay be admissbleto show Taylor ashewasbefore hisinjury, the proper placefor these pictures
isnotina"day inthelife' video of Taylor Moore These wedding pictures were ao admitted in picture
form. Asdatedin Grimes, the scenesof Taylor'sstepson, whoisnot aparty to thelawsuit, serveno other
purpose than to didt sympathy from thejury. These scenesaredso nat rdevant to a"day inthein thelife’
of Taylor Moore and should be ddeted from the video. However, the video aso depicts Taylor engaged
in physca thergpy, Taylor being washed, dothed and fed by g&ff, and Taylor being vidted by hiswifeand
newborn son. Thexe are the typical scenes which are found, and which should befound in day-inthe-life
videos If the wedding pictures and the pictures featuring Taylor'sstepson were ddeted, thisvideo would
be admissble.

134.  The second video again shows Taylor in the rehabilitation center. However, in thisvideo, Taylor's
mother, whoisdso nat aparty to thislawauit, isheard sobbing over her son "Mommalovesyou, Momma
lovesyou." Thissceneishighly prgudidd. Becausethe second video iscumuldive of thefirg and contains

highly prgudidd scenes, it should have been exduded by thetrid judge

14



135. Redity revedsto usthat, unfortunatdy, some day-inthelife videos are no longer being used for
their proper purposes but indead, are being introduced soldly for the purpose of diating sympethy from
the jury. While we admittedly cannat begin to fully comprehend the immense pain and suffering these
familieshave had to endure, the proper purpose of the day-in-the-life video isto show an actud day inthe
life of the victim. By introdudng the videos, Michelle attempted to show such scenes but then Strayed from
the true purpose by incorporating additiond meterid which is nather rdevant nor probative

136. Whilethetrid court erred by admitting thetwo videos, we mugt d o addressthe cumulative neture
of the photographs which were admitted. In addition to the two day-in-the-life videos, Michdlewas aso
dlowedtointroducegpproximately seventy-fivephotographs Amongthesephotographswerephotographs
depicting Taylor in high schoadl and identifying hishigh schodl adtivities, thirty-gx photographsfrom Taylor
and Michdleswedding, fourteen miscdlaneousfamily pictures, two phatographsof Michdleinthehospital
prior to giving hirth, Sx photogrgphs from Michdles baby shower, which leaves only ten photographs of
Taylor in the rehabilitation center. These ten photogrgphs were il shats from the day-inthelife videos
137.  Whilewe underdand and gppreciate the necessity of showing Taylor Moore ashewas before his
acadent and the necessity in proving damagesin awrongful desth suitin order for damagesto beawarded,
courts mugt take caution in admitting such alarge number of phatogrgphs. We condude that the thirty-ax
pictures admitted of the Moores wedding are cumulaive. The high schoadl photographs are too remote
intimefrom the eventsgiving riseto theindant caseto have probative vaue. Although Michdleisrequired
to provedamages, inthiscaselossof consortium, the photographsof Mrs Mooreat her baby shower and
in the hospitd prior to giving birth are more prgudicd than probeative. Therefore, upon remand, thefirg

video should be admitted if the proper edits are made. The second video will not be admitted asiit is
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cumulative of the firg video and highly prgudicd. Also with regards to the pictures, the high school
pictures are inadmissble as are the baby shower pictures. As previoudy introduced, the wedding abum
Is cumulative and should not be admitted.

.  WHETHER THE TRIAL COURT ERRED BY ALLOWING
CLOSING ARGUMENT STATEMENTS.

138. Thetegt in detlermining whether alawyer has made an improper argument which requiresreversd
is "whether the naturd and probable effect of the improper argument. . . creatdlg an unjust prgudice
agang the [opposing party] resultfing] in a decison influenced by the prgudice o cregted.” Davis v.
State, 530 S0.2d 694, 701-02 (Miss. 1988). This Court further explained in Clemons v. State, 320
So.2d 368 (Miss. 1975), that:
So long ascounsd in hisaddressto thejury keepsfarly within the evidence and theissues
involved, wide latitude of discusson is alowed; but, when he departs entirdy from the
evidence in his argument, or mekes satements intended soldly to exdte the passons or
prgudices of the jury, or makes inflanmatory and dameging Satements of fact not found
in the evidence, the trid judge should intervene to prevent an unfar agument.

| d. a 371. This Court has d 0 established that:

While an attorney meking a dosing argument may not make remarks which are unfairly
cdculated to arouse passon or prejudice, and while we do not condone gopeds to
sectiond prgudices of thejury, thecontral of such argument isleft largdly to the discretion
of the trid judge, who is in a much better postion to obsarve and determine what is

improper.
James W. Sessums Timber Co. v. McDaniel, 635 So.2d 875, 882 (Miss. 1994).
139.  During dosng argument, Michdles counsd mede the fallowing remarks
MR. DALLAS Tomarrow, Dr. Eckman will leave this courtroom or leave hishouse, and
hell go hack to his office or to the hospita and helll practice medicine.

Michdle Moore, no metter what you do, isnot going to have Jason Taylor
Moore back. She will - - shrewill haveachild to rase, shewill have other

16



things to do. Y ou may not bdieveit, but what you do here is important.
Itsimportant inthelarger context. Thereisastandard of carethat you've
heard themtalk about is passing, but that dandard means something. IT
means that physcdians and hospitals are not above the law. 1t means that
they mugt comply with what is reesoneble under the arcumstances And
if they know that they're above the law, that they don't have to comply
withthat gandard of care, they'renot going to be held respongblefor ther
actions, then the gandard of care suffers. If they know that thet Sandard
of careisample and when somebody cdls out and when youre asked to
do something, or something thet's reasonable in terms of the care of that
person, they they're going to think about thet. They're going to think; if |
don't do this will | be hdd responsble. And quite frankly | dont think
they bdievethat alL_ee County jury will hold them respongble They think
that they're above the law. If they spent half as much time taking care of
Taylor Moore asthey have on defending thislawsuit - -

MR. R. UPCHURCH: May it please the Court? Excuse me, Counsd. That's
uncdled for to argue that these Defendantsthink they are
above thelaw and that - - that'simproper and werequest
the jury be advisad to disregard that.

THECOURT: | don't beieveit exceeded thebounds. It beoverruled. Y oumay
proceed.

140. InShel Qil Co. v. Pou, 204 So.2d 155 (Miss. 1967), this Court found error in the trid court's
submitting the punitive damage isue to the jury which was compounded when Pou'scounsd inhisdosing
agument

was permitted over objection, to Sate, after reading theindruction of the court authorizing

the award of punitive damages, that the defendant was a corporation, hed no soul, could

nather go to heaven nor hdl and "that the way that thelaw punishesacorporation for not

paying their debtsin acaselike this, if you find thet they owe actua damage, isto require

them to pay apunitive damage."

I d. & 157. This Court, finding thet the cumulative effect of the errors denied the gppdlantsafar trid and

required the case be reversed and remanded for anew trid, held:
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The only legitimate purpose of the [doding] argument of counsd inajury caseisto asss
the jurorsin evauating the evidence and in underganding the law and in goplying it tothe
facts. Appedsto passion or prgudice are dwaysimproper and should never bedlowed.

Id.

141.  InWoodsv. Burns, 797 So0.2d 331, 334 (Miss. Ct. App. 2001), gpplying Shell Oil, the Court
of Appedsdetermined thet in order to reverse ajudgment based on animproper argument dam, the court
mugt find fird "an 'abuse, unjudtified denunciaion or agtatement of fact not shownintheevidence™ (citing
Brush v. Laurendine, 168 Miss. 7, 13-14, 150 So. 818, 820 (1933)), and then must find thet it wes
"probable thet thisimproper argument had aharmful influence onthejury.” 1d.

2. Argungthat aparty thinksheis"abovethelan” doesnat fal within thebounds of acaseregarding
gandard of care. The purpose of this argument was nat to assst the jurorsin evauating the evidence, but
it was to excite thair passons and prgjudices and, thus, improperly influence them. Therefore, wefind the
trid oourt erred in overruling the ohjection made by Dr. Eckman and in finding thet thisimproper argument
did not exceed the bounds of the evidence

IV.  WHETHER THE TRIAL COURT ERRED IN GRANTING
MICHELLE'SMOTIONFORPARTIAL SUMMARY JUDGMENT.

143. InJenkinsv. Ohio Casualty I nsurance Co., 794 So.2d 228, 232 (Miss. 2001), this Court
held that on gpped adenovo sandard of review gppliesto atrid court ruling granting summeary judgmen.
In Prescott v. Leaf River Forest Products, Inc., 740 So.2d 301, 308-09 (Miss. 1999), this Court
observed:
On goped this Court reviews de novo atrid court's decigon to grant a motion for
summary judgment, which should only be granted "if the pleedings, depogtions, answvers

to interrogatoriesand admissonson file, together with theaffidavits if any, show thet there
IS No genuine issue as to any materid fact and that the moving paty is entitled to a
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judgment asamatter of law." M.R.C.P. 56. A fact ismaterid if it "tendsto resolve any of
the issues, properly raised by the parties” Webb v. Jackson, 583 So.2d 946, 949
(Miss1991) (ating Mink v. Andrew Jackson Casualty Ins. Co., 537 So.2d 431,
433 (Miss1988) (quoting Mississippi Road Supply v. Zurich-American
I nsurance Co., 501 So0.2d 412, 414 (Miss.1987))). Theevidencemust beviewedinthe
light mogt favorable to the non-moving paty. If, inthis view, the moving paty is entitled
to ajudgment as amatter of law, then summary judgment should be granted in hisfavor.
Otherwise, the maotion should be denied. Brown v. Credit Center, Inc., 444 So.2d
358, 362 (Miss.1983). Morgan v. City of Ruleville, 627 So.2d 275, 277
(Miss1993).

Rule 56(c) of the Missssppi Rules of Civil Procedure provides that summary judgment shdl be granted
by acourt if "the pleadings, depogtions, answers to interrogatories and admissons on file, together with
afidavits, if any, how that there is no genuine issue as to any materid fact and that the moving party is
entitled to ajudgment asamatter of law.” Miss. R. Civ. P. 56(c) (emphasis added). The moving party has
the burden of demondrating thet thereisno genuineissueof materid fact in exigence, whilethe non-moving
party should be given the benefit of every reasonable doubt. Tucker v. Hinds County, 558 So.2d 869,
872 (Miss. 1990).

144.  Thecomplaint wasfiled on March 20, 2000, and an amended complaint wasfiled on Augugt 24,
2000. Inthair answers Dr. Eckman and Aurorapled affirmetive defensesinduding Miss Code Ann. 8 85-
5-7(7) (1999) which dates "In actions invalving joint tort-feasors, the trier of fact shdl determine the
percentage of fault for each party dleged to be a fault.”

5.  On September 13, 2001, Michdlefiled amoation for summary judgment which was heard before
thetrid court on January 8, 2002. The mation for summary judgment assarted thet Dr. Eckmen hed the
burden of proof for his afirmetive defenses. Dr. Eckman asserted in hisResponseto FRlantiff'sMation for

Summary Judgment thet 8 85-5-7 operates asameatter of law and that invocation of the defense does not
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requireexpert tesimony. Prior tothehearing, Dr. Eckmean provided noinformation indicating thet therewas
fault to beattributed to athird party non-defendant. After heering argumentsthetrid court ruled asfollows

With regard to the motion concerning Section 85-5-7, the mation will be denied except
as to any paties not named in this lawauit. | think it's dear to the Court thet if the
defendants request an goportionment of fault ingruction concerning the respective fault of
the defendants, should the jury find fault with ether of these defendants, they would be
entitled to that. But | don't think thet | saw anything in the materid submitted to mewhich
indicatesthat the defendants can show thet therewas any fault of any third party for which
the jury would bewarranted in dlocating or gpportioning such fault to. For thet reason, the
moation for summeary judgment concerning Section 85-5-7 will be denied, except asto any
parties not actud partiesto this lawvsuit, named defendants.

6. Dr. Eckman arguestha thetrid court ruling was contrary to 8 85-5-7 and caselaw which dlows
a defendant to argue liahility on the part of dl paties a fault whether named in the lawsuit or nat. Dr.

Eckman rdiesin part upon Dawson v. Townsend & Sons, Inc., 735 So.2d 1131 (Miss. Ct. App.
1999), andEstate of Hunter v. General Motors Corp., 729 S0.2d 1264 (Miss. 1999). In Dawson,

the Court of Apped s noted:

Snce the date of trid the supreme court has resolved this troubling question. Estate of
Hunter v. General Motors Corp., 729 So0.2d 1264 (1 32) (Miss.1999). The court
concluded thet participantsin an event who for somereason arenat joined in the litigetion,
so-cdled "phantom defendants” can nonethdess have thar portion of fault assgned to
them. A jury may not be indructed to consder only the parties actudly sued, dse the
defendants who are present have been unfairly denied the benefits of our sysem of
comparative fault. | d. For example, adamant could settle with one defendant in order to
Qo after a"deep pocket” defendant. | d. "Thereisnoindication thet thelegidature intended
to resrvefor plantiffsthe soleand exdusveright to meke dlegations of fault beforeajury
and to deprive defendants of the opportunity to persuade a jury that fault for a given
accident liesdsawhere” 1d. a (134). We need nat further restate the andyss.

735 S0.2d at 1131.
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147.  Michdleaguesthat Dr. Eckman rased the affirmative defense and, therefore, had the burden to
prove any gpportionment of fault. In Pearl Public School District v. Groner, 784 So.2d 911, 916
(Miss 2001), this Court Stated:
The Didtrict dleges that the amount of damages should have been apportioned among dl
potertidly responsible parties. We agree. On the other hand, gpportionment is an
afirmative defense that must be pled and proven. This Court has hed thet "[i]t is
fundamentd thet the burden of proof of affirmative defensesrestssquardy ontheshoulders
of the one who expectsto avoid liahility by that defense™ Marshall Durbin Cos. v.
Warren, 633 So.2d 1006, 1009 (Miss.1994).
8. ThisCourt findsthat thetrid court did not e by granting partid summeary judgment in Michdles
favor. Dr. Eckman did not provide sufficient proof that crested a genuine issue of materid fact. Dr.
Eckman'sAnswer to Flantiff'sfirg set of I nterrogatories, supplementd answersto plaintiff'sinterrogetories,
and the depostion of Dr. Killeffer, filed as pat of a supplementd exhibit, did not indicate any fauit
atributable to athird party. Also therewereno afidavitsor ather informetionfor review intherecord. This
issue iswithout merit.
9. Because this Court is reverang and remanding this case for a new trid with indructions, the
remaning issues need not be addressed.
CONCLUSION
150. A comprehensvereview of the record reved s three spedific indances which condlitute reversble
eror: the falure to presant Dr. Eckman's superseding cause indruction to the jury, the cumulative and
preudicd nature of the photogrgphs and videos, and the improper Satements made during closing
agument. Therefore, the judgment of thetrid court isreversed, and the caseis remanded for anew trid

conggent with this gpinion.
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1. REVERSED AND REMANDED.

PITTMAN, C.J., SMITH AND WALLER, P.JJ., COBB AND DICKINSON, JJ.,
CONCUR. EASLEY,J.,DISSENTSWITH SEPARATEWRITTEN OPINION. DIAZ AND
GRAVES, JJ., NOT PARTICIPATING.

EASLEY, JUSTICE, DISSENTING:

152. The mgority reverses and remands on the three issues of the jury indruction, the day in the life
videos and other photographs, and dosing satement comments. | respectfully dissent to dl three issues
and would &ffirm the judgment of the Lee County Circuit Court.
l. Instruction D1-12

153. Dr. Eckmen argues tha the negligence of the hospitd nurang g&ff, by faling to perform
neurological check every two hoursas ordered by Dr. Eckman, superceded any negligenceon hispart and
that jury ingruction D1-12 should have been givento thejury. Onthe other hand, Michdle arguesthat the
jury indruction (1) incorrectly sated the law, and (2) the evidence showed thet Dr. Eckman’s negligence
occurred before, during and after any negligence attributed to the nursang Saff.

B4, “Whenreviewing jury indructionswe will review dl of the ingructions together, rether than each

isolated indruction.” Jackson v. Daley, 739 S0.2d 1031, 1037 (Miss. 1999) (citing Hull v. State, 687
S0.2d 708, 722 (Miss. 1996)). In Coho Resour ces, I nc. v. McCarthy, 829 So.2d 1, 22 (Miss. 2002),
this Court Sated:

As we have sad, "on gopdlae review, we do not isolae the individud indruction
attacked, but rather we read dl of the indructionsasawhole” Paynev. Rain Forest
Nurseries, Inc., 540 So.2d 35, 40-41 (1989). "Defectsin specific ingructions do not
require reversd where dl indructions teken as a whde farly--dthough not
perfectly--announcethegoplicableprimary rulesof law." | d. a 40-41. Further, "[t]hetrid
court enjoyscongderablediscretion regarding theform and substance of jury ingructions™
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Higgins v. State, 725 So.2d 220, 223 (Miss1998). Missssppi's law on jury
ingructions hes been summearized asfalows

Juryindructionsareto beread together and taken asawholewith no one
ingruction taken out of context. A defendant is entitled to have jury
indructions given which present his theory of the cass however, this
entitemant is limited in that the court may refuse an ingruction which
incorrectly datesthelaw, isfarly covered dsewhereintheingdructions, or
Is without foundation in the evidence. We have dso hdd a court's jury
indructions will not warrant reverd if the jury was fully and fairly
ingructed by other indructions
Id. at 223.
Coho, 829 So.2d a 22.
155.  Dr. Eckman cites many examples that demondrate that the cardiac arrest would not have
heppened but for the nurses failure to monitor Taylor every other hour from 10:00 p.m. February 21 to
6:00 am. February 22. Michdle arguesthat Dr. Eckman's negligence occurred prior to, during and after
the nurses negligence because he falled to timely operate on Taylor after the arest. Michdle damsthat
the blood vessds in the back of Taylor's head were Hill open after the arrest and prompt surgery would
have given Taylor “agood functiond recovery.”
6. InM&M Pipe & Pressure Vessell Fabricators, Inc. v. Roberts, 531 So.2d 615 (Miss.
1988), a case involving amultiple car acadent resulting in awrongful degth daim, this Court addressed
the issue of intervening cause and hdd:
In casssinvalving the issue of an intervening cause, this Court haslad particular Sresson
the concept of "puttinginmation”. Thetis the origing actor will nat be absolved of lidility
because of a supervening cause if his negligence put in mation the agency by or through
whichinjuries were inflicted. Capitol Tobacco & Specialty Co. v. Runnels, 221
So0.2d 703, 705 (Miss.1969). See also, e.g., Blackmon v. Payne, supra, 510 So.2d

a 487; Robison v. McDowell, 247 So.2d 686, 688 (Miss.1971); Simmons V.
Amerada Hess Corp., 619 F.2d 440, 441 (5th Cir.1980).
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In Southland Management Co. v. Brown, 730 S0.2d 43, 46 (Miss. 1999), this Court affirmed the
Court of Appeds ruling that an intervening cause occurred which rdieved an goatment management
company from ligaility. In thet case, employees of the gpartment complex depogited bethroom tilesin a
wooded area near the complex. 1 d. a 44. A group of children playing in thewoods began to throw the
tiles & one another resuiting in an eye injury to one child. 1d. a 45. This Court affirmed the Court of
Appeds ruling thet it was not foresaegble, and thus, anintervening cause thet inert tileswould be thrown

by one child and cause injury to another. I d. a 48. In Southland, this Court rdied upon the definition

And"if the occurrence of the intervening cause might reasonably have been anticipated,
such intervening cause will not interrupt the connection between the origind cause and
inury." Rossv. Louisvilleand Nashville RR., 178 Miss. 69, 84, 172 So. 752, 755
(1937). See also, eg., Touche Ross v. Commercial Union, supra, 514 So.2d at
323; Blackmon v. Payne, supra, 510 So.2d at 487; McCorklev. United Gas Pipe
Line Co., 253 Miss. 169, 188, 175 S0.2d 480, 489 (1965). In determining whether the
actor's negligence was the proximeate cause of theinjury, it isnot necessary that the actor
should have foreseen the particular injury that heppened; it is enough that he could have
foreseen that his conduct could cause someinjury. See, eg., Nobles v. Unruh, 198
So0.2d 245, 248 (Miss1967); Cumberland Telephone & Telegraph Co. v.
Woodham, 99 Miss. 318, 332, 54 So. 890, 891 (1911).

of asuperceding cause asfallows

The Second Restatement of Torts has atempted to draw the dividing line by shidding a
defendant fromliahility if theintervening force can bedassed asa” upersading cause™ See
Regtatement (Second) of Torts 8 440 (1965 ). The Restatement defines a superseding
causeasfaollows

A supersding cause is an act of athird person or other force which by its intervention
prevents the actor from being lidble for harm to another which his antecedent negligence
isasubdantid factor in bringing about.
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157. Here theactsof thenurdng Saff cannot be said to bean intervening and superceding cause. While
it istrue that many expert witnesses tedtified thet the nurang g&f fdl bdow the dandard of care by failing
to adequatdly monitor and perform the neurologica checks on Taylor the night of February 21-22, 1999,
there is ds0 testimony that Dr. Eckmean fel bdow the Sandard of care before, during and ater thetime
period in which the nurses were to monitor Taylor. This caseis disinguishable from Southland in thet
there was no bresk in the chain of events. 1n Southland this Court determined thét the abandoned tiles
wereinat only to belater picked up and thrown by playing children. In essence the chain of eventswas
broken. In M&M, atruck with faulty tail lights caused ancther driver to avoid a collison with the truck.
Because the second vehide atempted to avoid a collison with the truck, a chain of events occurred
resulting in acallison invalving two other vehides

158. Here, the nuraing gaff’s negligence was ressonably foreseegble and does nat fdl with in the
confines of anintervening and superceding act. Thus thetrid court did not abuseitsdiscretion by denying
the indruction.

I1. Videos and photographs

159. "Theintroduction of phatogrgphsand motion picturesisametter for the sound discretion of thetria
court and that court is efforded wide ldtitude inexercdang thisdiscretion.” Jesco, I nc. v. Shannon, 451
$0.2d 694, 702 (Miss. 1984). The admisson or exduson evidence, such as photogrgphs, "iswithin the
sound discretion of thetrid court and thet decisonwill be uphdd unless there is an abuse of discretion.”
Walker v. Graham, 582 So.2d 431, 432 (Miss. 1991); Trapp v. Cayson, 471 So.2d 375, 381

(Miss. 1985). This Court in Jesco further held:
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I d. Seealso MotorolaCommunications& Electronics, I nc. v. Wilkerson, 555S0.2d 713, 720-
22 (Miss. 1989) (a phoato abum containing 15 pictures of the deceasad depicting his physica condition
prior to deeth properly admitted); Trapp, 471 So.2d a 381 (a 120-minute day in the life video of a
pargplegic paforming dally tasks was admissble); Butler v. Chrestman, 264 So.2d 812, 816 (Miss.
1972) (color dides depicting the hedling of afadd injury was properly admitted, but afive minute maotion
picture depicting the victim moving from bed to awhed char was improperly admitted where the film

periodicdly focusad on victim grimacing, and seemingly crying from excrudaing pain and suffering rather

Where the only purpose of phatogrgphsis to influence and prgudice thejury they should
be exduded, but where they visudizetheinjury at astage subsequent to the accident, they
may not be exduded soldy because they may contain emotiond overtones. Jensen v.
South Adams County Water and Sanitation District, 149 Colo. 102, 368 P.2d
209 (1962), and Godvig v. Lopez, 185 Ore. 301, 202 (Id. a 816).

Caution again is dated to trid judgesto preview such evidence to determineits probative
vaueasagang itsprgudicid efectsupon ajury.

then the actud Sate of her injuries).

160.

T61.

T62.

the lifé' videos of Taylor. Michdle argues that as a plaintiff sheis reguired to assart every demeant of a

Missssppi Rule of Evidence 401 define rdlevant evidence asfollows

“Relevant Evidence' means evidence having any tendency to meke the exigence of any
fact that is of consequence to the determination of the action more probable or less
probeble then it would be without the evidence.

Missssppi Rule of Evidence 403 dates

Although rdevant, evidence may be exduded if its probative vaue is subgtantidly
outweighed by the danger of unfar prgudice, confuson of the issues, or mideading the
jury, or by condderations of undue dday, wadte of time, or nesdless presentation of
cumulative evidence

Dr. Eckman contends thet the trid court erred by admitting certain photographs and two "day in
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negligence dam induding injury and damage. She dites the wrongful degth datute and Gatlin v.
Methodist Medical Center, Inc., 772 S0.2d 1023, 1030-31 (Miss. 2000), which indudes proving
“funerd and medica expenses of the decedent, the presant net cash vaue of the life expectancy of the
decedent, the lass of society and companionship of the decedent, the pain and suffering experienced by
the deoeasad between the time of injury and the subsequent demise, and punitive damages”

163. The mgority Sates that on remand the firg video would be admissible if the proper edits were
medetoit. The second video isnat admissble because it is cumulative and prgudicid. In addition, the
mgority writes thet the photogrgphs from Taylor's high school and Michdlles baby shower are not
admissble Sncethey are consdered to be prgudicid. Themgority aso found thet the wedding dbumiis
cumulative and isnot admissble

A. Videosof aday in thelife of Taylor
164.  Video2depicting Taylor withhismather, Minerva, & therehabilitation hogpital wasactualy shown

to thejury during Minerve stestimony and prior to Video 1, whichwasshown during Michdll€ stesimony.
Video 2 depicts scenes after Taylor’ sarrest and Video 1 depicts scenes before and after hisarred.

165.  Video 1 contained il photogrgphs and mation video, induding but not limited to, some of the
following items wedding photogrgphs and a portion of the wedding ceremony video; family Chrigmas
video; graduation ceremony and bal gameof Taylor' sstepson; varioushogpitd photographs Michdlewith
Taylor and thair child; Taylor being washed, dothed and fed by g&ff; Taylor's Sgpson marriage wiping
Taylor’ smouth; Taylor being taken for awalk and having physca thergpy; Taylor with Michdle and the

two children, Taylor with his sepson lying on Taylor's chedt.
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1166. Video 2 contained il photogrgphs and mation video induding but not limited to some of the
falovingitems Taylor intherehahilitation hospitd; Taylor being washed and hishair baing washed by S&f;
the indructions posted on the door of Taylor's room at the rehabilitation hogpita; Taylor’ smaother wiping
his mouth; Taylor being pushed inawhed chair with hischild on hislgp; Taylor' sstepson on Taylor' schest
with Taylor's mother tdling Taylor that Sheloveshim and sniffing a thetime; and an ending slill photogrgph
with Taylor garing with his mouth open.

167. Missssppi calaw dlowsvideosdepictinga® day inthelife’ videos After reviewing Video 1and
2, | bdievethat the footage was rdevant to proving Michdle s case. The footage showed the type of
personthat Taylor wasprior to hisinjuries, the subsequent type of carethat Taylor required and hisinability
to care for himsdf, and hisdradtically diminished capaaity to interact and communicate with hiswife, child

and family, among other things. Thetrid court did not et in admitting Video 1 and 2 as described above.

B. High school photographsand senior activities sheet.
168.  Three photographs depicting Taylor in high schodl and a high schodl key indicating his schodl
adtivitieswereidentified by hismather, MinervaMoore (Minerva), in her tesimony. Minervatedified thet
Taylor and Michdle metin 1994 or 1995 dated for bout ayear and weremarried. Michdllelater tedtified
thet she went to the samehigh school as Taylor dthough he wasthree yearsahead of her. Michdleargues
that the high schoal photogrgphs provide part of the foundation of the proof of present net cash vdue of

thelifeof Taylor. | agree
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169. Taylor was a young man when he died and the high schodl photogrgphs and key information
provided ingght into the type of person and Sudent that Taylor was. Theitemsprovided partia foundation
of Taylor's present net cash vadue of life, and the trid court did not e in admitting these photographs

C. Michelle at her baby shower.
170. Themgority finds that the photographs of the baby shower for Michdlle and Taylor's baby are
prgudicd. The fact of the matter isthet dueto Taylor' sinjuries he could no longer participate in normd
life events, such asthe beby shower, birth of his child, or have any hope of anormd family life Michdle
hed the burden of proving her daim, and she did suffer from Taylor'sinability to particpate in this event.
The photographs merdy illudrate Taylor's lack of sodety and companionship. Therefore, thetrid court
did not er in admitting these photographs

D. Photographs of Taylor and Michelle'swedding
71. Thetrid court admitted thirty-ax wedding photographs depicting Taylor and Michdlle swedding.
Michelle argues that the wedding photogrgphs address the loss of society and companionship.
172.  Inlight of the portion of the actua wedding ceremony containedin Video 1, 36 additiond wedding
phatographs are cumulaive. Even without the wedding ceremony video, 36 il wedding photographsare
excessve | agree with the mgority on the cumulative neture of the photogrgphs  However, the
phatogrgphs do touch on Michdl€ sloss of sodety and companionship. Given thet theweddingwasone
evat inther lives, dbat amgor event, having 36 photographs of thet one event and the wedding video
iscumulaive Notwithsanding the cumulative nature of the photos, | beievethat theeror isharmlessand
does not merit reversdl and anew trid on thisissue

II1. Closing argument statements
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73.  Attorneys have wide laitudein dosng aguments Holly v. State, 716 So.2d 979, 988 (Miss.
1998). Notwithgtanding the wide latitude afforded in dosing arguments "[t]he gandard of review that
gopdlate courts mus goply to lawyer misconduct during opening datements or dosng arguments is
whether the natural and probable effect of the improper argument isto cregte unjust prgjudice againd the

accused S0 asto result in adecison influenced by the prgudice so created.” Sheppard v. State, 777

S0.2d 659, 661 (Miss. 2000). This Court has held that "any dleged improper comment must be viewed
incontext, taking the drcumstances of the caseinto condderation” Haggerty v. Foster, 838 So.2d 948,
961 (Miss. 2003). Thetrid judgeisinthebest pogtionto determineif an dleged objectionableremark has
aprgudicd efect. Alpha Gulf Coast, Inc. v. Jackson, 801 So.2d 709, 727 (Miss. 2001) (citing
Roundtreev. State, 568 So.2d 1173, 1177 (Miss.1990)).

774.  Dr. Eckmanassatsthat thetria court erred by overruling dosing argument objectionsto Satements
mede by counsd for Michdle During dosng arguments, counsd for Michdlle Sated:

Tomorrow, Dr. Eckmanwill leave this courtroom or leave hishouse, and helll go beck to
his office or to the hospitd and helll practice medicine. Michelle Moore, no metter whet
you do, isnot going to have Jason Taylor Moore back. Shewill - shewill haveachild to
rase, shewill have other thingsto do. Y ou may not bdieveit, but what you do hereis
important. 1t'simportant inthe larger context. Thereisagandard of care that you heard
them talking about in passang, but that dandard means something. It means that
physicians and hospitalsare not above the law. It meansthat they must
comply with what is reasonable under the circumstances. If they know
that they are above the law, that they don't have to comply with that
standardof care, they'renot goingtobeheld responsiblefor their actions,
then the standard of care suffers. If they know thet that dandard of careisample
when somebody cdls out and when you're asked to do something, or you know you
should do something, or something thet's reasoneble in terms of the care of that person,
thenthey are going to think about thet. They're going to think, if | don't do this will | be
hdd respongble. And quite frankly | don't think they bdieve that a Lee county jury will
had themrespongble. They think that they are above thelaw. If they had oent
half as much time caring of [9¢] Taylor Moore asthey have on defending this lawsuit -
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Mr. R. Upchurch: May it please the court? Excuse me, Counsd, that'suncalled for
to argue that these defendants think they are above the law and
that - tha'simproper and we request thet the jury be advisad to
disregard that.

The Court; | don't bdieve it exceeded thebounds. It will beoverruled. You
may proceed.

175.  Dr. Eckman assartsthat thecommentswere" outddethe confinesof therecord”’ and wereintended
to gpped tothe prgudicesof thejury to return averdict based upon sympethy, emotion, and passonrather
than evidence. See Boyd Constr. Co. v. Bilbro, 210 So.2d 637, 641 (Miss. 1968); Shell Oil Co. v.

Pou, 204 So.2d 155, 157 (Miss. 1967). He argues that there was no evidence in the record thet he or
Aurora conddered themsdves above the law, that they bdieved that the jury would not hold them
respongble; nor the time in which they prepared for thetrid. Michdle arguesthet the commentsrdaeto
the dandard of care and holds them accountable for afalure to comply with the dandard. Thetrid court
determined thet theargument did not excesd the bounds of dosing argument. Thedatementsby Michdles
counsd were in dodng agument where there is wide Iditude in atorney comments.  Any improper
comments are viewed in context while congdering the drcumdtances of the case. Given that thiswas a
ceeeinvalving dleged medicd negligence where the dandard of care was & issue, the trid court did not
abuseitsdiscretion by dlowing the comments. The comments merdy reflect thet if ajury doesnat uphold
aminimum gandard of care which is reesoneble for the droumstances of a case then the standard will

suffer and hospitas and doctors will not be held accountable for thair actions.

176.  For these reasons, | repectfully dissent and do nat join the mgority opinion. | would find no

reversble eror and afirm the judgment of Lee County Circuit Court.
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